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THE TAXATION OF CORPORATIONS IN THE 
UNITED STATES. 

Questions of taxation in the United States are becom- 
ing every year more important, more complex and more 
difficult of solution. State tax commissions have recently 
gone over the whole field in New York, Massachusetts and 
Michigan; in Ohio and Illinois taxation is a political issue. 
The most difficult part of the problem relates to the taxation 
of corporations, and a correct solution of this question would 
help very much in supplying the answers to several others. 

There are a great many ways of taxing corporations, none 
of which satisfy entirely the demands of both theory and 
practice, even where the property and business taxed are 
confined to a single state. For the present discussion we 
may distinguish three methods: (i) The taxation of net 
receipts, (2) the taxation of tangible wealth plus franchise, 
(3) the taxation of the concern on a valuation equal to the 
sum of the values of the stock and bonds. Theoretical jus- 
tice requires, first, that the tax shall reach the actual income 
earning power of the business, and, secondly, that the bur- 
den shall be equitably apportioned among the parties that 
receive the income. Now it is evident that the first method of 
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taxing a corporation reaches the income of the stockholders, 
but does not touch that of the bondholders. The stock- 
holders pay no more than they ought to. The bondholders, 
however, if they are not taxed through the corporation, are 
not likely to be found, and so are not taxed at all. 1 The 
second method of taxation reaches, on the other hand, the 
whole effective income capacity of the business, but it does 
not provide for a proper adjustment of the burden between 
the stockholder and the bondholder. The stockholder only 
is taxed. But first we should see what is meant by the tax- 
ation of tangible wealth plus franchise. It is, of course, 
well recognized that a tax on tangible property only is gen- 
erally insufficient. Many corporations have a large earning 
power with a small amount of tangible wealth. This is the 
case, for example, with an express company, 2 the tangible 
wealth of which consists, perhaps, of a few horses and 
wagons and warehouses, but whose earning power depends 
chiefly on its organization, contracts and good- will.' So, 
too, of telephone and telegraph companies or even of great 
producing and manufacturing corporations, such as the oil 
or steel combinations, 4 the tangible wealth is not an adequate 
measure of earning power. In the case of a street railway, 
the main source of wealth is usually found in the privileges 
or franchises which it enjoys in the use of the public high- 
ways. 5 If these concerns are to be taxed according to their 
ability it is obvious, and the fact has long been recognized, 
that they should contribute on the basis of a valuation which 
takes account of these things, just as they are bought and 

1 This form of property has increased enormously in recent years, notably with 
the great development of "industrial" securities. The loaning of money on 
bonds is substituted for the loaning of money on ordinary commercial paper and 
the change makes it possible to reach a creditor interest which was formerly even 
more difficult to discover and assess at the proper place. 

« Cf. Kept. Ohio Tax Commission, 1893, p. 48. 

« Adams Express Co. v. Ohio St. Aud., 166 TJ. S. 185. 

* Cf. Rept. Industrial Commission, p. 13, and testimony there cited. 

&Cf. Howe: Taxation of Corporations. Assam Amer. Acad., September, 1899, 
p. 15. Cf. Report of Maltbie in recent issue (1901) of Municipal Affairs on the 
Street Railway Franchises in Chicago. 
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sold in the market on such, a basis. 1 The taxation of tangi- 
ble wealth plus franchise means this and nothing more. The 
franchise may consist of a legal privilege of a monopolistic 
character, or it may consist simply of the advantages of busi- 
ness organization and connection, or it may combine both. 2 
The third method of reaching the ability of a corporation 
mentioned above is the taxation of stock plus bonds. The 
theory of this valuation is briefly as follows : The stock plus 
the bonds equal the total value of the property standing in the 
name of the company, and the shareholders and bondholders 
are considered as creditors and claimants for the total income 
over operating expenses, etc., — the former taking a contin- 
gent and indeterminate profit, the latter a definite interest 
payment. This tax is usually levied on the corporation 
itself, and the shareholder and bondholder are exempted. 
In these last two cases the stockholders practically bear the 
full burden of the tax, and the bondholders, the creditors of 
the corporation, escape. In the first case, on the other hand, 
the shareholders pay no more than theory demands, but the 
wealth under the control of the corporation is not reached 
fully until the bondholders, who draw their interest from it, 
are taxed also, individually. Under certain conditions (i.e., 
when the bondholders reside in the state) it is possible to 
reach both stockholders and bondholders through a tax on 
the corporation. This may be done by requiring the treas- 
urer of the corporation to deduct the proper portion of the 
tax from the interest payment due to the bondholders. 

The difficulties are great enough when the corporations 
operate in only one state and the bondholders and stock- 
holders are all residents. The situation is much more diffi- 
cult, however, when interstate complications of business or 
ownership appear. Each one of these methods of taxation 
meets with difficulties either of an economic or constitutional 

1 Cf. important decision recently rendered (October, 1901) by the Supreme Court 
of Illinois, Chicago Teacher's Tax Case. 

1 Note the definition of " special franchise •' in the N. Y. Ford Franchise Law. 
It includes the tangible wealth. See Municipal Affairs, June, 1899. 
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character. It is obvious that it would be impracticable, 
economically, as it would be impolitic and unjust, legally, 
to tax them in each state for the whole value of their busi- 
ness. No state should tax the receipts from business, even 
of a domestic corporation, except in so far as they are 
obtained from business in the state. Yet this principle is 
sometimes violated. ' Difficulties arise with respect to the tax- 
ation of tangible wealth plus franchise. The state wherein 
the corporation is domiciled may tax it to the full extent of its 
faculty, and yet it may have tangible wealth in other states 
where it is doing business which is taxed there. So, too, 
the latter state, taxing only tangible wealth, may not reach 
the faculty of the corporation in proportion to the amount 
of business done within its borders.* On this last point a 
very important decision has been recently rendered. An 
attempt was made by the authorities of the State of Ohio to 
tax a foreign express company on the intangible values of 
its business in the state. The court upheld the tax.' 

Difficulties of a similar nature appear also in respect to 
the third method of taxation. For example, one state may 
tax a domestic corporation on a valuation equal to the sum 
of the values of the stock and bonds, and in another state 
the same corporation may be taxed on its tangible wealth 
situated there, or on its receipts earned there, or in some 
similar way involving double taxation to a greater or less 
degree; so that here as in the two former cases the proper 
rule, — taxation according to the means of obtaining revenue 
situated in the state, — is violated. 

i Cf. Walker, Double Taxation, 125. 

* Cf. Walker, op. cit., 115-116. 

» According to the statement of facts given, the company's shares were worth 
at least $16,800,000; the real estate of the company was declared to be worth $3,036,- 
327.52, and the tangible personalty $1,159,491.05- This left at least $12,610,181.43 o f 
intangible values, and it was claimed that a part of this should be taxed in Ohio. 
Thecourt say: "Where is the situs of this intangible property? Is it simply 
where its home office is, where is found the central directing thought which con- 
trols the workings of the great machine, or in the state which gave it its corporate 
franchise; or is that intangible property distributed where its tangible property is 
located and its work done ? Clearly, as we think, the latter." Adams Express 
Co. v. State Aud., 166 V. S. 185 (1S96). 
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In all these cases, moreover, obstacles of another sort 
restrict or prevent a full or fair assessment by the state 
authorities. These difficulties are of a constitutional char- 
acter. The law is very complicated, and to attempt a full 
exposition of it would be inappropriate here, but there are a 
few leading principles which for the present purpose can be 
stated briefly with a fair degree of accuracy. The first prin- 
ciple to be noted is that which affects the third form of 
assessment — taxation of the corporation on stock plus bonds. 
The courts have held that it is lawful to tax the shares of 
stock or the capital stock of a corporation to the corporation 
itself, no matter where its business is done, 1 or to the share- 
holders, whether they all live within the state or not ; 2 but 
in the case of bonds, the opposite rule obtains, and the states 
are inhibited from taxing the bonds in the hands of the 
bondholders in so far as they are held by non-residents.* 
It is still allowable to tax the corporation on the basis of 
stock and bonds, provided that they are used simply as a 
means of gauging the value of the business, but the whole 
burden of the tax comes then on the stockholders, while the 
bondholders, so far as their interest is concerned, go scot 
free, though perhaps they may be taxed elsewhere. This is 
an unfortunate situation, since it prevents the states from 
establishing the tax in such a manner as will bear equally 
upon all faculties. If it is objected to this view that the 
bondholder will be taxed where he resides, the difficulty is 
by no means obviated, for to tax the corporation at its total 
value, estimated in this way, and to tax the bondholder on 
what the corporation owes him, is double taxation. On the 

1 Peo. v. Horn Silver Mining Co., 105 N. Y. 76. Cf. Walker, op. cit., 122-3. 

2 Tappan v. Merchant's Nat. Bk., 19 Wall. 490 ; First Nat. Bk. v. Mendota, 65 III. 
44. Cf. Walker, op. cit., 104-5. 

8 Foreign Held Bonds Case, 15 Wall. 300. " It is a right that is personal to the 
creditor where he resides, and the residence or place of business of his debtor is 
immaterial. The power of taxation, however vast its character, is necessarily 
limited to subjects within the jurisdiction of the state." In a very recent case, a 
state tax on a mortgage secured by realty situated in the state, the mortgage 
interest being declared to be real estate was upheld, although the mortgagee was 
a non-resident. Savings Soc. v. Multnomah Co., 169 U. S. 421. 
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other hand, if the rule of valuation is changed, and the state 
where the corporation is doing business taxes the corpora- 
tion only on the capital stock, then the state may be deprived 
of the revenue from a large amount of wealth situated within 
its jurisdiction. In the case of a railroad, for example, the 
bonds may represent almost the whole value of the tangible 
wealth — property which has been mortgaged to such an 
extent as to leave very little value to be represented by the 
stock. 

But there is another obstacle to uniform and equal taxa- 
tion, which, so far as state taxation is concerned, seems well 
nigh insuperable. The difficulty here arises from the fact 
that the power to regulate commerce with foreign nations 
and among the states is conferred by the constitution upon 
Congress, and the courts have declared that it belongs to 
Congress exclusively. 1 For brevity it will be sufficient 
hereafter to speak simply of interstate commerce, with the 
general understanding that the rules we shall have occasion 
to notice apply to foreign commerce also. This control 
granted to the Federal Government has been interpreted 
by the courts in such a way as seriously to limit the taxing 
powers of the states with respect to a great variety of cor- 
porations. If the states attempt to tax corporations on their 
receipts in the state, they may be met by the objection that 
such receipts are partly derived from interstate commerce 
and hence are not subject to taxation. 8 If the states attempt 
to tax foreign corporations (i. e. , corporations of other states 
or nations) upon their franchises, they may be met by the 
objection that the state has conferred no franchise, and hence 
cannot tax them thereon,' nor can they exclude them from 
doing business in the state, if their business is concerned 

1 Gibbons v. Ogden, 9 Wheat. 1. 

2 Fargo v. Mich., 121 U. S. 230; Phila. S. S. Co. v. Penn ., 122 U. S. 326. 

3 Peo. v. Equit. Trust Co., 96 N. Y. 387. Cooley quotes this case in the opposite 
sense; Taxation, p. 388, but the court say: " Nor could it be taxed on account of its 

corporate franchise, as that was not given by our laws its franchises exist 

only at the place of its domicile and residence." The court upheld the tax as a 
tax on business, but the above doctrine seems something more than obiter. 
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with interstate commerce, 1 nor can they impose a privilege 
tax upon such corporations for the right to do business in 
the state. 2 Further, though the states may tax corporations 
on the business they transact in the state, 5 they cannot tax 
either domestic or foreign corporations on their business so 
far as it is a matter of interstate commerce. 4 Such corpora- 
tions may be taxed on their property in the state. 5 

These restrictions and limitations by no means exhaust 
the number which might be cited to show what difficulties 
exist in the way of bringing about a system of equal and 
uniform taxation. The result is that the states generally 
are deprived of the power to tax some corporations in an 
adequate and equitable manner, while those particular states 
in which the corporations are domiciled have sometimes 
powers of taxation which are far greater than they could 
exercise under any warrant of economic interest. 6 

It has been suggested that the Federal Government 
might by specific authorization allow the several states to 
exercise certain powers of control which would in part 
enable them to surmount these constitutional limitations.' 
Thus Professor Huffcut writes: 

Congress, in the exercise of its powers to regulate commerce 
among the states and with foreign nations, may remove the impedi- 
ment to the operation of state laws upon such commerce. It may, 
therefore, remove the impediment to the operation of state laws upon 
corporations engaged in interstate or international commerce. This 
would commit the control of all domestic and foreign corporations to 
the legislature of that state. 

1 Pensacola Tel. Co, v. West. U. Tel. Co., 96 U. S. 1. 

J Robbins v. Shelby Co. Taxing Dist., 120 U. S. 489; Gloucester Ferry Co. v. Fenn., 
114 U. S. 196. 

• Peo. v. Equit. Trust Co., 96 N. Y. 387. 
4 Pickard v. Pullman Car Co., 117 U. S. 34. 

• Gloucester Ferry Co. v. Fenn., 114 U. S. 196; Adams Expr. Co. v. Ohio St. And., 
166 U. S. 185. 

6 E. g ., New Jersey. 

' Huffcut, Rept. Industrial Commission, I. 1215-16, citing as precedents Penn. v. 
Bridge Co., 18 How. 421; In re Rahrer, 140 U. S. 545; U. S. Rev. St. § 4280, 2 Stat. L. 
205, TJ. S. Rev. St. $ 4235, 4236, U. S. Rev. St. g 5219. 
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Now if Congress could give to the state legislatures the 
power to interfere with interstate commerce, as in authoriz- 
ing a bridge which impeded navigation, 1 or in allowing a 
state to prohibit the importation of alcoholic liquors,* it 
certainly could authorize the state legislatures to tax such 
corporations, without respect to the limitations heretofore 
imposed on account of interstate commerce. In fact, as 
long as the states adopted a fair and equal assessment of all 
wealth, it would not amount to a real interference with inter- 
state commerce. But there is a direct precedent for this 
authorization of taxation in the case of a corporation other- 
wise exempt (though on other grounds than interstate 
commerce) . This is found in the law permitting the states 
to levy taxes on the shares of national banks. 8 Such 
authorization of taxation would not be in the nature of a 
delegation of the taxing power, which would without ques- 
tion be beyond the competence of Congress.* The Federal 
Government would simply declare that such and such appro- 
priate methods of taxation should not be construed to be an 
unlawful regulation of commerce. Whether this could be 
done or not, it is quite clear that it would not, after all, 
completely satisfy the conditions for a just solution of the 
problem, because some states — i. e. t those wherein the cor- 
porations are domiciled, would have powers of taxation 
greater than they ought to be allowed to exercise. For 
example, the state which incorporated a railroad would still 
have the power to tax it on its total capital stock, although 
but a small portion of the road might be operated within its 
borders. 5 

Other schemes have been proposed. In 1890 Professor 

1 Penn. v. Bridge Co., 18 How. 421. 

* In re Rahrer, 140 U. S. 545. 
8 Rev. St. I 5219. 

*Cf. Cooley, Taxation, 61-3. " It does not admit oi argument that Congress can 
neither delegate its own powers nor enlarge those of a state." In re Rahrer, 140 
V. S. 545- 

* Commw. v. Hamilton Mfg. Co., 94 Mass. 298; Peo. v. Home Ins. Co., 92 N. Y. 328; 
Del. Ry. Tax Case, 18 Wall. 208. 
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Seligman suggested that the taxation of corporations of an 
interstate character should be left to the Federal Govern- 
ment. 1 His suggestion was as follows: 

If a tax on net receipts is the best tax, and if a state tax on net receipts 
be declared illegal, a national net receipts tax might be suggested. 
The federal law might impose a tax on net receipts providing for the 
levy, if necessary, by the commonwealth officials themselves, and ap- 
portioning the proceeds according to the mileage in each state. 

The present writer, in 1895, proposed the following plan:* 
Let the states, then, exempt from taxation all such corporations as 
possess that interstate character ; let the United States levy a general 
tax on their capital stock and bonds, and require the treasurer of the 
corporation to pay the tax, and give to the corporations the right 
to deduct the tax paid on account of such bonds from the interest 
paid to the bondholders without regard to their residence. The 
proceeds of these taxes could then be distributed among the sev- 
eral states in which the corporations operated according to the extent 
of their business therein. 

By calling such a tax a tax on the franchise of the cor- 
poration the United States could follow a precedent estab- 
lished during the Civil War, and would escape the objection 
that it was a direct tax. The tax on the bonds of the foreign 
bondholders (in this case non-American bondholders) could 
be justified under the rulings of the Supreme Court in two 
cases, 3 but even if a different interpretation were given to 
such a law (more in accordance with the decision in the For- 
eign Held Bonds Case) the main objects of the law would be 
achieved, in so far as the bonds were held in the United States, 
and in so far as the main problem in the distribution of the 
revenue among the states is concerned. 

It is important to note also the recent proposal of Professor 
Taussig*, that the states should tax corporations on either 
earnings or total value of securities (with the exemption 
from taxation of all such securities to the owners), and that 

'Seligman, Pol. Sci. Quart., v, 464. 

2 Walker, op. oil., 131. See also Miller, Joum. Pol. Econ., March, 1898, 235; 
McCrea, Annals Amer. Acad., May, 1900, 379. 
3 Ry. Co. v. Collector, 100 V. S. 595; V. S. v. Erie Ry. Co., 106 U. S. 327. 
4 Taussig, Taxation of Securities, Pol. Sci. Quart., March, 1899. Pp. 113, 122. 
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the Federal Government should tax the holders of corpora- 
tion shares and bonds 1 on their income therefrom through the 
method of stoppage at the source (J. e. , from the treasurer 
of the corporation, who should deduct the tax from dividends 
and interest). This scheme does not involve the distribution 
of the proceeds of the federal tax among the states, but 
merely provides for the exercise of the concurrent taxing 
power of the National Government. This plan contemplates 
taxing the total productive capacity of the business, or the 
total value of it as represented by the stock plus the bonds, 
directly to the corporation by the state. It is clear that the 
full weight falls on the shareholders. The federal tax 
reaches both bondholder and shareholder. The result is 
that the shareholder is taxed twice and more than twice as 
heavily as the bondholder. 

Recently Professor Seligman renewed his suggestion that 
the Federal Government should intervene to tax corporations 
engaged in interstate commerce and distribute the proceeds 
of the tax among the states according to the amount of busi- 
ness carried on within their jurisdiction. 3 

A question might arise here which the commentators do 

1 And he goes on to say: " It is a further question how far a tax in this form could 
be or should be extended to municipal and state bonds and to mortgage notes and 
other engagements of private individuals.'' It maybe well to call attention to the 
fact that the discussion above has reference only to the taxation of corporations 
and their securities; so far as public stocks are concerned an entirely new series of 
limitations is found. The situation may be summarized as follows: (a) The 
United States may not tax its own bonds if it has exempted them in the contract 
(fifth amendment of the Constitution); (5) a state may not tax the bonds of the 
United States (R. S., I 3701; Weston v. Charleston, 2 Pet. 449); (c) the United States 
may not tax state bonds, nor the bonds of municipal corporations nor other state 
corporations of a public character (Mercantile Bank v. New York, 121 U. S. 138; 
Pollock v. Farmer's I.oan and Trust Company, 157 U. S. 489); (rf) but one state may 
tax residents on property consisting of the bonds of another state (Bonaparte v. 
Tax Court, 104 U. S. 592) ; (e) while the taxation by a state of its own bonds, held 
by a non-resident, the tax being imposed subsequent to the issue of the bonds, is 
an impairment of the obligation of contracts and void (Murray v. Charleston, 96 
U. S. 432) ; {/) and a fortiori a stale may not tax its own bonds, if it has exempted 
them in the loan contract (Constitution of United States, Art. I, 1 10, amendment 
xiv; cf. Dartmouth College v. Woodward, 4 Wheat. 51S). For the taxation of notes 
mortgages, etc., and the legal and economic difficulties connected therewith, see 
Walker, op. cit., esp. pp. 127-130. 

* Seligman, Rept. Industrial Commission, IV, 602. 
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not seem to have considered, as to what would be the consti- 
tutional limitations on the Federal Government in the event 
of an attempt at such taxation and distribution. The only 
precedent for anything of this sort seems to be the distribu- 
tion of the surplus revenue by the Federal Government in 
1837, and it is well known that there was a grave difference 
of opinion as to the constitutionality of the proceeding. 

Another objection might be raised which at first sight 
would seem to be of an even more serious character and per- 
haps insurmountable. How could the Federal Government 
bring about uniformity in this manner when the states still 
retain their original and undoubted constitutional powers to 
tax such corporations? These are large powers in some 
cases, in others more restricted, but still, within their field, 
powers which the Federal Government could not compel 
them to surrender. Nor could the states, in many cases, in 
view of their own constitutional requirements, surrender 
them or even agree to let them lie in abeyance. 1 Here seems 
to exist an objection to the plan which in its legal and prac- 
tical aspects would render the whole thing abortive. It 
would appear, however, that this last difficulty could be met, 
at least in large measure. Since the corporations chiefly 
under consideration are operating in several states, and are, 
in most cases at least, engaged in some way in interstate 
commerce, they are by virtue of that interstate commercial 
activity subject to the regulation of Congress by the express 
terms of the Constitution. Now when the Federal Govern- 
ment determined to establish the present system of national 
banks with the right to issue notes, it was discovered that 
the scheme could be made effective only by doing away with 
the note circulations of the rival systems of state banks. 
This was easily accomplished (under certain constitutional 
powers authorizing Congress to regulate the currency) by 
laying a prohibitive tax of ten per cent on the note issues of 

1 Cf. t. g. California, Const., Art. XIII, gg 1, 12^ ; Peo. v. McCreery, 34 Cal. 432 ; 
Arkansas, Const., Art. XVI, ?§ 5, 6, 7 ; Fletcher v. Oliver, 25 Ark. 289 ; Ohio, Const., 
Art. XII, § 2 ; Zanesville v. Richards, 5 O. S. 590, etc. 
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the state banks. 1 This tax has been upheld by the courts. 1 
This device has suggested to those who seek to enlarge the 
control of the Federal Government in respect to corporations 
— in particular those who advocate the federal control of 
monopolistic combinations — a means of accomplishing their 
purpose which also furnishes a partial solution for the pres- 
ent problem. The plan simply stated is this : That the 
Federal Government shall provide that all corporations 
engaged in commerce among the states or with foreign coun- 
tries shall be authorized to incorporate themselves under the 
laws of the United States, receiving thereby a federal char- 
ter and at the same time surrendering their state charters ; 
that all state corporations carrying on such business shall be 
subjected to special federal taxation, or if necessary shall be 
prohibited from doing such business. 3 
Prof. Huffcut says : 

A corporation has no rights outside of the state of its origin except 
such rights as the state into which it goes is pleased to grant to it, 
except that the state into which it goes cannot deny it the right to 
engage in interstate commerce, because the state has no power over 
such commerce. In other words, it is not the strength of the corpo- 
ration, but the impotence of the state, that enables the corporation to 
do such business within the territory of the state. But the National 
Government has precisely the power which is denied to the state. To 
it is committed the power to regulate interstate commerce. It there- 
fore may do what the state may not do, forbid a corporation to engage 
in interstate commerce. . . . Congress, under the power to regu- 
late commerce among the states, may fix the terms upon which cor- 
porations may conduct business or may prohibit them from engaging 
in it at all. 

Whatever may be the practical business character of this 
plan there is no doubt, I think, that in its main elements it 
is legally possible. Certainly the United States can incor- 
porate such organizations, and that, too, even when they 
are already organized under state charters, because this was 

1 Act of March 3, 1865, ? 6. 

2 Veazie Bank v. Fenno, 8 Wall. 533. 

8 Huffcut, Rept. Industrial Commission, I, 1217-1219. 
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the method followed in the case of the national banks. It 
would appear also that the power to regulate commerce is 
ample enough to enable the Federal Government to prevent 
the state corporations from conducting such business. I do 
not think, however, that it is clear that the Federal Govern- 
ment could entirely control the state in the taxation of these 
new federal corporations. The constitutional limitations 
placed upon the states in this matter are not very clearly or 
satisfactorily determined. The best view seems to be that a 
state can tax the tangible wealth lying in its jurisdiction of 
a federal corporation, though not its franchise, and of course 
not its interstate commerce. Yet some of the cases go much 
further than this apparently, and recognize a right on the 
part of the Federal Government, if it chooses to exercise it, 
to exempt such corporations entirely. 1 It seems a rather 
extreme position, however, to say, for example, that a state 
could be prohibited from taxing the real estate of a federal 
corporation, at least where the business was chiefly a matter 
of private concern and private gain. In the situation con- 
templated the Federal Government would establish so many 
exemptions in this manner as seriously to affect the taxing 
powers of a state — a result which would be entirely contrary 
to the spirit and purpose of the Constitution. The extreme 
view stated above flows logically, however, from the dictum 
of Marshall that "the power to tax is the power to destroy." 
It is said that the taxing power is in its nature unlimited, 
and hence the only way to guard against its destructive 
application in such cases is to disallow it entirely. Yet this 
doctrine, it seems, is itself inconsistent, at least in its 
extreme application, with the fundamental doctrine that the 
taxing powers of the state and federal governments are con- 
current. So far as the taxation of the tangible wealth of 
corporations operating under a federal charter is concerned, 

' Van Allen v. Assessors, 3 Wall. 573; Cal. v. Pacific Ry. Co., 127 U. S. 1. Cf. Plehn. 
Property Tax in California, 126. 
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a more reasonable and practicable interpretation may be 
found in Railway Co. v. Peniston. 1 

It is, therefore, manifest that exemption of federal agencies from 
state taxation is dependent, not upon the nature of the agents, 
or upon the mode of their constitution, or upon the fact that they are 
agents, but upon the effect of the tax ; that is, upon the question 
whether the tax does in truth deprive them of power to serve the gov- 
ernment as they were intended to serve it, or does hinder the efficient 
exercise of their power. A tax upon their property has no such 
necessary effect. 

So if it were intended that the taxation of these corpora- 
tions should be left entirely to the Federal Government the 
plan might be doomed to failure on this account. But, we 
may ask, would it be necessary under a system of federal 
charters to pursue the plan of federal taxation with all its 
attendant difficulties ? Might not the existence of so large 
a degree of federal authority make it possible to offer another 
method of taxation, which would possess most of the advan- 
tages contemplated under the federal plan, and which would 
avoid the difficulties, legal and economic, which are evi- 
dently inherent in it ? The Federal Government, it appears, 
might declare to the states that they could tax such federal 
corporations operating in their jurisdiction, while regulating 
the manner in which they should do it. In this way some 
states could be prevented from getting more than they had 
any reasonable right to, while others could get what they 
might justly claim on economic grounds, but which the com- 
merce clause of the Constitution prevents them from obtain- 
ing at present. 

If the system of state taxation of federal corporations 
under regulation of Congress were adopted, the question 
arises as to what would be the proper form of taxation, and 
here we encounter immediately a familiar difficulty. If the 
states wished to reach the total amount of wealth or profit- 
able business in their jurisdictions they would have to adopt 
a tax on the total value, e.g., tangible wealth plus fran- 

J Ry. Co. v. Peniston, 18 Wall. 5. 
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chise. They could not tax the shareholders and bondholders 
severally for their respective interests, because the decision 
in the foreign held bonds case excludes from state taxation 
all non-resident bondholders, which makes it impracticable. 
To tax the net receipts would not reach the income value of 
the concern as a whole, but only the shareholder's interest. 1 
On the other hand, the taxation of the tangible wealth plus 
the franchise would put the whole burden on the sharehold- 
ers, and would thus fail in equity as between individuals, 
though it would accomplish a good deal in establishing a 
fair distribution among the states. A just consideration of 
the matter would seem to compel the conclusion that the 
increased competency derived from federal authorization 
would not enlarge the powers of the states to the extent of 
enabling them to tax foreign bondholders directly for their 
interest. In this single respect the system of federal taxa- 
tion would be superior, because in that case the foreign 
bondholder would be one who was a non-resident of the 
United States; 2 the resident bondholders would be taxable, 
and that doubtless would include the large majority of them 
at the present time. 3 It might be better, therefore, to leave 

1 Provided, of course, the rate were the same as for other taxes. 

9 But Congress has never recognized this limitation, nor have the courts enforced 
it with respect to federal laws. Under the internal revenue system of the Civil 
War (Act of June 30, 1864, as amended July 13, 1866) certain corporations were 
taxed with respect to interest and dividend payments, though the same were made 
to " non-residents, whether citizens or aliens," with a specific provision that such 
taxes might be deducted from interest or dividend payments. This law was 
upheld in Railroad Co. v. Collector, 100 U. S. 595. The court say: " Whether, as a 
question of international law, this declaration would relieve the corporation from 
the obligation to pay its foreign bondholder the full sum for which it contracted 
we need not discuss; for this court, on all such subjects, is bound by the legislative 
and political departments of its own government." On this point see Walker, op. 
tit., pp. 22-27, and authorities there cited. In the income tax law of 1894 no 
exemption was made in favor of non-resident citizens (cf. gg 54, 55), nor was this 
made a ground for declaring it unconstitutional (cf. Pollock v. Farmer's I.oan and 
Trust Co., 157 U. S. 489). See also the English Income Tax. 

scf. Bacon, Yale Review, November. 1900. Probably to-day foreign holdings in 
corporation bonds in the United States do not exceed one and three-quarters bil- 
lions dollars. This is a small proportion of the total, since the aggregate of rail- 
way bonds in the United States for the fiscal year of 1900 amounts to more than 
three times as much (15,645,000,000). Cf. Press Bulletin, Interstate Commerce 
Commission, July 11, 1901. 
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to the state governments the assessment and collection of 
taxes on the capital stock or net revenue of the corporations, 
and to establish federal taxation of corporate bonds, with the 
distribution of the proceeds among the states (if this were 
found to be constitutional) in such a manner as to compel 
the bondholders to pay taxes according to their faculty, and 
to give to each state its proper share as determined by the 
principle of economic interests. 

If the system of federal taxation with a distribution of 
the proceeds among the states should be adopted, either in 
whole or in part, what should be the rule of such distribu- 
tion ? In his Essays on Taxation 1 Professor Seligman takes 
the view that the revenue accruing from any business or 
industry is subject to the claims of two parties — the juris- 
diction where the business is carried on and the jurisdiction 
wherein those who draw the revenue from the business 
reside. So far as the taxation of tangible wealth or business 
is concerned, the tendency to-day is to accept the rule that 
they should be taxed by the jurisdiction of actual situs. In 
this respect each state would depend on its own resources. 
Because the owner of such property or enterprises is an 
" absentee," he has no claim to be exempted on any part of 
his investment. Of course a person who has investments in 
many places could not help being an absentee owner in 
respect to some of them. On the other hand, it must be 
admitted that the jurisdiction of residence may not be will- 
ing, cannot afford, perhaps, to permit residents who enjoy 
the protection of its laws and the benefits of its public im- 
provements and cultural expenditures a total exemption 
from contribution, but in this case the measure of contribu- 
tion should not be faculty but benefits; that is, it should be 
measured by the extent of these privileges enjoyed. This 
would be best established by an entirely independent 
system of taxation which should accept as its typical forms 

1 Seligman, Essays on Taxation, 236-7; cf. Adams, Finance, 313-314; Bastable 
Public Finance 304; Schanz, Finanz-Archiv, 1892, II. s. 11; Conn, Science of Fi, 
nance, g§ 223-227. 
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taxes on expenditure, fees and special assessments. 1 Quite 
in harmony with, this view, as far as it goes, is the recom- 
mendation of the Massachusetts Tax Commission of 1897 
that a tax should be levied on all occupiers on rentals above 
a certain amount.* Such taxes ought not, generally speak- 
ing, to apply to business corporations, but they might apply 
to corporations not organized for gain as well as natural 
persons resident in the jurisdiction. 

Assuming that Congress should attempt some such regula- 
tion of corporations as has been considered, how far would 
it be able to enforce uniformity of taxation, either by exer- 
cising the taxing power directly, or by enlarging and con- 
trolling the exercise of it by the states ? In the first place, 
how far would the commerce clause cover corporate enterprise? 
What is commerce ? Marshall says,' " Commerce undoubt- 
edly is trafiic, but it is something more; it is intercourse. 
.... The word used in the Constitution .... compre- 
hends navigation within its meaning." And Cooley writes: 4 

The word commerce is not limited to traffic; to buying and selling 
and the exchange of commodities; but it comprehends navigation 
also, and all that is included in commercial intercourse between 
nations and parts of nations in all its branches, and is regulated by 
prescribing rules for carrying on that intercourse. 

Cooley proceeds to enumerate various forms of commer- 
cial enterprise, viz: railroads, bridges, boats, telegraphs. 
To these we may unquestionably add telephones, pipe lines, 
canals, etc. The business of importer 5 is one of foreign 
commerce, and so also the purchase and sale of goods among 
the states, either in cash trade * or by sample,' is a matter of 

1 Land and lucrative capital, in the form of real estate for dwellings, etc., should 
be taxed to the owner by the local jurisdiction, whether the owner is also the occu- 
pier or not. 

»Rept. Mass. Tax Com., 1897, pp. 104-112; cf. N. Y. Tax Rept., 1S71, p. 107; also, 
•contribution mobiliire in France, Vignes, Trait4_des Impots, I. p. 43. 

'Gibbons v. Ogden, 9 Wheat, i. 

4 Cooley, Constitutional Law of the TJ. S., 65. 

5 Brown v. Md., 12 Wheat. 419. 
• Welton v. Mo., 91 U. S. 275. 

» Robbins v. Shelby Co. Taxing District, 120 U. S. 489. 
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interstate commerce. In a recent case (1895) it was ae ^ 
that the manufacture of sugar was not an act of trade or 
commerce among the states. 1 The court say: 

Contracts to buy, sell, or exchange goods to be transported among 
the several states, the transportation of instrumentalities, and articles 
bought, sold or exchanged for the purpose of such transit among the 
states, or put in the way of transit, may be regulated, but this is 
because they form a part of interstate trade or commerce. The fact 
that an article is manufactured for export to another state does not of 
itself make it an article of interstate commerce, and the intent of the 
manufacturer does not determine the time when the article or product 
passes from the control of the state and belongs to commerce. 

In line with this view, but of greater force on account of 
its positive character, is the more recent case of Pipe and 
Steel Co. v. U.S.: 2 

A sale for delivery beyond the state makes the transaction a part of 
interstate commerce The commodity may not have com- 
menced its journey and so may still be completely within the juris- 
diction of the state for purposes of state taxation, and yet at that same 
time the commodity may have been sold for delivery in another state. 

From a consideration of the occupations suggested here, 
without going further, it is evident that the judicial interpre- 
tation of the commerce clause makes it possible for the 
regulations of commerce by the Federal Government to 
cover a very large field. Of course this power extends to 
unincorporated as well as incorporated traders, but the con- 
sideration of the former is outside of the limits of the present 
discussion. 

Moreover, it should be observed that if Congress should 
seek to extend its powers still further, there are means at 
hand. There are lines of business not partaking of the 
nature of interstate or foreign commerce which are within its 
control. We have already considered elsewhere the power 
to establish and regulate banks; probably this could be ex- 
tended to cover some other financial institutions, e. g. , trust 

1 17. S. v. Knight, 156 U. S. 1. 

3 Pipe & Steel Co. v. U. S., 17s U. S. 211. 
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companies. So, too, the power to grant patents and copy- 
rights could be made a means of controlling the use of them 
and the corporations which used them. Cooley says: 
"The power to legislate on the subject of patents is ple- 
nary." 1 

The consideration of this subject might be carried much 
further with a view to determine how far the Federal Gov- 
ernment could supplant or regulate the states in their taxing 
functions. The matter, however, becomes rather a legal 
and economic puzzle than a question of practical finance. 
It might be possible and even desirable to establish federal 
control in the case of a limited number of enterprises, as for 
example, railroad, telegraph, telephone and steamship com- 
panies ; and, in so far as other social needs would be bene- 
fited by a close regulation and supervision of them, its utility 
would be worth reckoning. The recent proposals for the 
regulation of great manufacturing and trading combinations 
might make it desirable to enlarge the scope of the plan, 
if satisfactory legal methods of control could be devised. 
These other considerations which lead to the demand for 
interference add momentum to the demand for tax reform 
by federal intervention. Some of the representatives of the 
great industrial combinations do not seem to view federal 
regulation with disfavor. 2 

The discussion of such radical proposals of reform as are 
presented here may seem to some entirely beyond the range 
of practical statesmanship or useful study. Certainly very 
grave questions are involved affecting the nation, the states 
and the individual. It is not appropriate to anticipate the 
many practical difficulties of legislation or administration 
that would undoubtedly be encountered, nor the means of 
meeting them ; in fact the broader suggestions of this sort 
made here are purely tentative. The correct economic prin- 

1 Cooley, Const. Law of U. S., 85. 

» Cf. Rept. Industrial Commission, vol. i : J. D. Rockefeller, p. 797; Archbold, p. 
565; Gates, p. 1023. Cf. contra, Havemeyer, p. 122; Gary, p. 1002. 
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ciple should be established first, and this, according to the 
present argument, is found in taxing business undertakings 
where the business is carried on, and persons at their place 
of residence on their consumption. The present confusion 
in state and national finance arises very largely from a lack 
of harmony in theory, though the above rule seems to be the 
goal to which we are working. Once the proper rule is dis- 
covered the possibility of following it under our existing sys- 
tem of constitutional law should be examined, and this is as 
far as we have attempted to go. Broad questions of another 
sort evidently enter in just as soon as we adopt the legal 
expedient of federal action in place of state action. Many 
still view the extension of federal powers with misgivings, 
if not with positive hostility. But it is evident that the 
enlargement of federal control is a matter of necessity in 
many ways, and the need of it will become more and more 
urgent as the economic relations of different parts of the 
country become more intimate and the organization of busi- 
ness more centralized. This solidarity of economic life must 
find a more appropriate expression in the law. 

Francis Walker. 

Cleveland, Ohio. 



